Determining Employer/Employee Relationships


	Definition of Employee. GS § 95-127 defines the term employee to mean an employee of an employer who is engaged in a business of other capacity of his employer, including any and all business units and agencies owned and/or controlled by the employer. Whether or not exposed persons are volunteers, self-employed contractors or employees of an employer depends on several factors. The most important questions to answer are who pays the employee and who controls the manner in which the employee performs the assigned work. Determining the employer of an exposed person may be a very complex question, in which case the bureau chief may seek the advice of the AG’s office. The following questions are suggestions to help you determine if an individual is an employee of an employer. Some of these questions may not be applicable. 


	General

· Is the individual in business (e.g., incorporated, sole owner, etc.)? 

· Does the individual own a place of business? 

· Is the individual engaged in making services available to the general public? 

· Is the hiring party in business (e.g., incorporated, sole owner, etc.)? 

· Is the work performed by the individual for an indefinite period of time? 

· Is the work being performed by the individual part of the hiring party’s regular business or operations? 

· Are the individual’s services crucial to the success of the hiring party’s business? 

· What is the duration of the job? 


	Contracts/Relationships

· Is there a written, expressed or implied contract between employer and individual? 

· Who do the individual(s) consider to be their employer? 

· Does the individual work for more than one person, business or firm?

· What did the parties intend their relationship to be? 

· Does the individual have a continuing relationship/employed by the hiring party or contracting party’? (does not need to be on a regular basis) 

· How long has a relationship existed between the individual and the hiring party’? 

· What is the relationship like in practice? 



	Training/Skills

· Does the job require specific skills or qualifications? 

· Who screens the individual to determine whether they have the required skill set to perform the job? 

· Does the hiring party specify minimum qualification requirements? 

· Does the hiring party provide training on the job? 


	Insurance

· Whose worker’s compensation insurance covers the individual? 

· Are any benefits provided by the hiring party such as sick pay, vacation pay, severance pay, retirement, worker compensation, disability insurance, or death benefits? 



	Property/Tools/Investment

· Does the hiring party pay for tools, equipment, supplies, advertising, overhead, or administrative workers? 

· Does the individual have a substantial investment in any of the equipment or tools required to perform the work? 

· Who claims depreciation on the equipment or tools? 

· Who owns the land and/or building used by the individual? 

· Does the individual purchase PPE and/or pay for transportation to work or traveling expenses? 

· Does the individual make or is required to make an investment to perform the work? (e.g., rental of a facility / equip?) 


	Location

· Where does the individual perform their work? 

· Is the work conducted on the hiring party’s  premises? 



	Pay

· Is the individual paid in intervals (e.g., wages, salary) based on time worked or is there a lump sum payment for work and expenses at the completion of the job? 

· Who proposes or decides how much the individual gets paid? 

· How are the individual’s wages established? 

· Who pays the individual’s wages/salary? Where does the money come from? 

· Does the individual receive pay through a commission? 

· Are business expense vouchers filed and by whom? 

· Does the individual’s ability to increase their income depend on efficiency rather than initiative, judgment and foresight? 

· Does the individual have an opportunity for profit or loss upon completion of the job or on supplies? 
	Taxes

· How are taxes handled? 

· Does the hiring party withhold taxes or Social Security? 

· Who deducts money from the individual’s wages/salary for taxes, etc.? 



	Hiring/Firing

· Who initially hires the individual to perform the work? 

· Does the individual have unilateral right to terminate their services? 

· Does the hiring party have unilateral right to fire, hire or modify the employment condition of the individual? 

· Is the individual free to hire assistants or substitute the work to someone else as they see fit? 

· If the individual can hire assistants, who pays the assistants and how? 

· Does the individual have full control over hired assistants? 

· Who has authority/responsibility to control/discipline the workers? 


	Control

· Does the hiring party have the power to control the individual? 

· How much supervision is the hiring party authorized to exercise, or actually exercises, over the individual? 

· Can the hiring party assign the individual additional work? 

· Does the hiring party considered the individual working full-time? 

· Who assigns the tasks to be performed by the individual? 

· How much control does the individual have over the hiring party? 

· Is the work schedule and working hours subject to customer requirements? 

· Does the individual select their work schedule and working hours? 

· Is the individual free to select the means, manner, order, and sequence of conducting the work? 

· Who decides what work is to be done, when? 

· Does the individual have to report on activities conducted or produce a written report? 

· Is the individual required to perform the work himself? 




